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1900, 


, 


Current Lopics, 

SOMEWHAT interesting decision with 
A reference to the rights of holders of re- 
served seats in theaters, is that of William T. 
Ferguson against Plympton B. Chase, recently 
tried in Circuit Court No. 2, District of 
Columbia, and referred to in the Washington 
Law Reporter of date of November 1900. 
The plaintiff, a colored man, alleged in his 
declaration that on the 14th of November, 
1899, he purchased three tickets for seats in 
the orchestra or principal floor of the de- 
fendant’s theater; that on that evening accom- 
panied by two female companions, he pre- 
sented said tickets and in consideration of said 
tickets he and his companions were permitted 
to and did enter the theater and were there 
conducted to and seated in the seats for which 
said tickets were issued; that 


22 


mm, 


while he was in 
the occupancy of such seats 
himself in an orderly, lawful 
manner, the defendant, with great force and 
violence, seized and laid hold of him and 
thrust and forced him from his seat. 


and conducting 
and respectable 


The ac- 
tion having come to trial, the contention of the 
defendant was that the right of a ticket-holder 
was a mere license, revocable at the will of the 
seller, and the court was asked to instruct the 
jury that if they believed from the evidence 
that the plaintiff prior to entering the theater 
on the night in question purchased reserved 
seats for admission and that he entered the 
theater and took seats by authority of such 
tickets, and further found that after he had 
taken such seats the defendant required him to 
leave and surrender them, and that the plaintiff 
Vou. 62.— No. 22. 


refused to do so unless force should be used 
to compel him to do so, and, thereupon, the 
defendant laid hands upon him to compel 
him, but used no unnecessary force, then upon 
such refusal of the plaintiff to leave such seat 
at the command of the defendant the defend- 
ant was within his legal rights in using force 
to compel him to surrender his seats, and their 
verdict should be for the defendant. The 
court, in refusing to grant the prayer of the 
defendant, said he was inclined to adopt the 
reasoning of the Supreme Court of Pennsyl- 
vania, in Drew v. Peer (93 Penn. St. 236), in 
which case it was held that the holder of a 
ticket for a reserved seat in a theater was en- 
titled to that particular seat for the time speci- 
fied by such ticket, and had more than a mere 
license to enter the theater, revocable at the 
will of the seller; that his right under such 
ticket was more in the nature of a lease. The 
court also held, following the dissenting 
opinion of Justice Harlan in the Civil Rights 
Cases (109 U. S. 42), that a licensed theatrical 
manager, whose place of amusement was open 
for public entertainment and to which the 
public were invited to come, and pay their 
money for the use of a seat, was not a mere 
private enterprise owing no duty to the public, 
but a place “ clothed with a public interest be- 
cause used in a manner to make it of public 
consequence and to affect the community at 
large.” 

The jury returned a verdict for the plaintiff 
for one cent damages. 


In the case of People v. John S. Bieserker, 
which came before Judge Bischoff in the New 
York Supreme Court, recently, the question 
as to the constitutionality of the so-called 
Agricultural Law, as amended by chapter 534 
of the Laws of 1900, was involved. During 
the latter part of June last, agents of the food 
division of the State Department of Agricul- 
ture purchased butter-preservatives from the 
defendant, whose place of business is at No. 59 
Murray street, New York, and then began 
proceedings against him on the charge of 
violating section 27 of the Agricultural Law, 
which provides as follows: 

“No person shall sell, offer or expose for sale, 
any butter or other dairy products containing a 
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preservative, but this shall not be construed to pro- 
hibit the use of salt in butter or cheese, or spirituous 
liquors in club or other fancy cheese or sugar in con- 
densed milk. No person or persons, firm, associa- 
tion or corporation shall induce or attempt to induce 
any person or persons to violate any of the pro- 
visions of the Agricultural Law. Any person, firm, 
association or corporation selling, offering or adver- 
tising for sale any substance, preparation or matter 
for use in violation oi the provisions of the Agricul- 
tural Law shall be guilty of a violation of this act.” 


Judge Bischoff said: 

There can hardly be doubt that, so far as this law 
attempts to prohibit the sale of preservative sub- 
stance, to be used in connection with dairy products, 
other than salt, liquor and sugar for use respec- 
tively in butter, cheese and condensed milk, an un- 
constitutional restriction upon the liberty of indi- 
viduals who might engage in the sale of preservative 
substances generally, is presented, unless the statute 
may be upheld as a regulation for promoting the 
health of the community. When so tested, how- 
ever, I think that it must fail of support. 

In the matter of Jacobs the rule is stated to be 
that “ when a health law is challenged in the courts 
as unconstitutional on the ground that it arbitrarily 
interferes with personal liberty and private property 
without due process of law, the courts must be able 
to see that it has at least, in fact, some relation to 
the public health, that the public health is the end 
actually aimed at, and that it is appropriate and 
adapted to that end.” 

Where it is reasonably apparent that a law deals 
with a situation involving a question of health, the 
advisability of the particular restriction is not a mat- 
ter for the courts to determine, since the legislature 
may properly examine into the extent of the injury, 
and devise the remedy. 

Within this principle, any adulteration of food 
may be forbidden, and it is suggested for the plaint- 
iff that the act now before me is to be treated as 
aimed at a condition whereby dairy products are 
subjected to adulteration. But why? A “ preserva- 
tive” cannot harm if it merely preserves, nor can 
the plaintiff’s argument that the need of preserva- 
tion implies impurity, be seriously considered, for 
the act concede the necessity for a preservative in 
butter, cheese and condensed milk. 

The act does not prohibit merely the use of pre- 
servatives containing harmful matter; it prohibits 
all substitutes for salt as a preservative of butter, for 
liquor in the case of cheese, and sugar in condensed 
milk. It may be that there are chemicals which 
would preserve butter for the last meal of the con- 
sumer, but the availability of poison as a substitute 
for many household staples could not reasonably be 


met by a prohibition of the sale of all articles usu- | 


ally purchased for the use of a family. 
If it could be shown that the tendency toward the 
use of preservatives in dairy products was harmful, 


the legislative inhibition of preservatives, good and | 


bad, might be within its general powers, and the 
question of fact whether the good or the bad pre- 
dominated would not be open to inquiry by the 
courts; but the difficulty with the present enactment 
is that it does not purport to be a health law (the 
section, as a whole, being directed apparently 
against fraudulent practices merely), and the possi- 
bility that the legislature had in mind a condition 
whereby the health of the community was menaced, 
is supported at best by conjecture and not by reason, 

I conclude that the demurrer should be sustained, 

The case will be appealed, and the depart- 
ment will endeavor to prove that the preserva- 
tive in question is injurious to health. 


A correspondent of our Antipodean con- 
temporary, the Australian Law Times, has 
looking up the parentage of the expression 
“It is too thin;” the statement having been 
made that the phrase is properly to be classi- 
fied as slang. He finds that the words were 
first used forensically, by Lord Eldon, in 
Wright v. Simpson (6 Ves. 735; 4 Bing. 717), 
where the learned judge is reported to have 
said: “It is too thin a claim.” Slang is ex- 
ceedingly invidious and has crept into the 
decisions to a greater or less extent, both in 
this country and in Europe. But we find our- 
selves unable to agree with those who class the 
expression referred to as slang. It seems to 
us to be not only expressive but irreproach- 
ably good and pure English. 


At the recent meeting in England of the 
Incorporated Law Society, a suggestion was 
put forward by the president, concerning the 
undue retention of clients’ moneys which 
attracted a great deal of attention. After 
stating that a solicitor is able to withhold in- 
formation as to a client’s securities, delay the 
delivery of accounts and retain money in his 
hands for a long time, Mr. Ellett made the 
following suggestion: 


“TI see no reason why a client should not be able 
to give notice to a solicitor requiring him to deliver 
a cash account and a statement of all securities and 
documents held by him for the client, and if this 
notice is not complied with within, say, seven days, 
the client should be empowered to apply to the 
Statutory Committee, and that committee should 
have power to suspend the solicitor from practice 
until the notice is complied with. If any reason- 
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able explanation of the delay could be given it 
would be listened to by the committee.” 


Our namesake, the London Law Journal, 
regards the suggestion as of distinct value, 
though freely conceding that the details are 
open to objection. 


control as proposed, it would prefer to see the 
power of suspension exercised by a judge. 
Admitting that the change proposed might 
easily act as a deterrent at the beginning of a 
downward career, it is believed by our con- 
temporary that the deterrent effect would be 
greater if the power of suspension were exer- 
cised in open court. 


a 


Notes of Cases. 


Contract in restraint of Trade—In Tuscaloosa 
Ice Manufacturing Co. v. Williams, decided in the 
Supreme Court of Alabama, in June, 1900, it was 
held that where plaintiff and defendant, each of 
whom owned an ice plant in a city of 7,000 inhabi- 
tants, in which there were no other ice factories, 
entered into a contract whereby plaintiff, in consid- 
eration that defendant should pay him a certain sum 
annually, agreed not to run his ice plant nor suffer 
it to be run for five years, unless he should sell it, 
in which event he released the defendant from all 
subsequent payments, the contract was void as con- 
trary to public policy, since it stifled competition and 
promoted a monopoly. The court said in part: 

While the law, to a certain extent, tolerates con- 
tracts in restraint of trade or business when made 
between vendor and purchaser, and will uphold 


them, it does not treat them with any special indul- , 


gence. They are intended to secure the purchaser 


of the good-will of a trade or business a guaranty | 


against the competition of the former proprietor. 


When this object is accomplished, it will not be pre- | 


sumed that more was intended ” (2 Beach, Con., sec. 
1575). And to the same effect is the declaration of 
the Supreme Court of Illinois in More v. Bennett 
(140 Ill. 69, 80, 29 N. E. 891, 15 L. R. A. 364): “Con- 
tracts in partial restraint of trade which the law 
sustains are those which are entered into by a vendor 


of a business and its good-will with his vendee, by | 


which the vendor agrees not to engage in the same 
business within a limited territory, and the restraint, 
to be valid, must be no more extensive than is rea- 
sonably necessary for the protection of the vendee 
in the enjoyment of the business purchased; ” and 


this language is quoted approvingly by the Supreme | 


Court of Pennsylvania (Nester v. Brewing Co., 161 
Pa. St. 473, 481, 29 Atl. 104, 24 L. R. A. 250). The 
Supreme Court of Iowa adopts the same view 
(Chapin v. Brown [Iowa], 48 N. W. 1074, 12 


Rather than have the. 
Statutory Committee exercise the disciplinary 


IL RA. 428); and so have other courts, where this 
| phase of the general question has been discussed 
| (Oliver v. Gilmore [C. C.], 52 Fed. 562). There are 
| several reasons for upholding the covenant on the 
part of the vendor in all such cases to desist from 
the business in competition with the purchaser 
which do not obtain in other cases. In the first 
place, the restraint is partial in the sense that it 
covers only the time and locality during and in 
which the vendee carries on the business purchased, 
and beyond these limitations the seller is at liberty 
,to carry on the same business. Then, too, the 
vendor receives an equivalent for his partial absten- 
tion from that business in the increased price paid 
him for it on account of his covenant; and his enter- 
ing into and observance of the covenant not only 
does not tend to his pauperization to the detriment 
of the public, but, to the contrary, by securing to 
him the full value of his business and its good-will — 
a value which he has an absolute right to secure in 
this way —the covenant operates to his affirmative 
pecuniary benefit and against his impoverishment, 
involving, the theory is, imminency of his becoming 
a public charge or a criminal, in that, while being 
paid for desisting from the particular business in the 
locality covered by it, he may still enter upon other 
pursuits of gain in the same locality or upon this 
one in other localities. And, finally, while such 
covenants preclude the competition of the cove- 
nantor, it is neither their purpose nor effect to stifle 
competition generally in the locality, nor to prevent 
it at all in a way or to an extent injurious to the 
public; for the business in the hands of the pur- 
chaser is carried on just as it was in the hands of the 
vendor, the former merely takes the place of the 
latter, the commodities of the trade are as open to 
the public as they were before; the same competition 
exists as existed before; there is the same employ- 
ment furnished to others after as before; the profits 
of the business go, as they did before, to swell the 
sum of public wealth; the public has the same oppor- 
tunities of purchasing, if it be a trading business; 
they are served in the same way, if it be a profes- 
sion; and production is not lessened, if it be a 
manufacturing plant. As said by Putnam, Circuit 
Judge, in Oliver v. Gilmore ([C. C.], 52 Fed. 
| 568): “* * * When the covenantor surrenders 
/his trade or profession, an equivalent is given to 
the public, because, ordinarily, as a part of the 
transaction, the covenantee assumes and carries on 
the trade or profession, nothing is abandoned, and 
only a transfer is accomplished. The same occupa- 
tion continues. The same number of mouths are 
fed.” And these considerations obtain where one 
already engaged in a business in good faith, for the 
purpose of enlarging and increasing his business, 
purchases the stock in trade or practice or plant of 
a rival, and incident thereto takes the covenant of 
| the seller not to engage in the same business within 
the territory covered by the consolidated enterprise, 
‘and in all such cases the covenant in restraint of 
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trade is a reasonable one and valid. But there is | 


no room for the application of these reasons to cases 
in which the covenantee does not purchase the busi- 
ness, practice, trade or plant of the covenantor, and 
the transaction involves nothing but a bald covenant 
in restraint of trade, for which there is no other con- 
sideration than the payment of money for the 
obligation itself. In such case the business of the 
covenantor is not transferred merely; it is destroyed. 


His plant is not continued by the covenantee in use-. 


ful production, but is left to rust and canker in 
disuse. The public loses a wealth-producing instru- 
mentality. Labor is thrown out of employment. 
“The same number of mouths ” are not fed. The 
consideration the covenantor receives is not the just 
reward for his skill and energy and enterprise in 
building up a business, but is a mere bribery and 
seduction of his industry, and a pensioning of idle- 
ness. The motives actuating such a transaction are 
always, in a sense, sinister and baleful. Its purpose 
and effect are not to protect the covenantee in the 
legitimate use of something he has acquired from 
the covenantor, but to secure to him the illegitimate 
use, or the use in an illegitimate way, of “~hat which 
he already has, in respect of which there is no rea- 
son or occasion for the covenantor to assume any 
obligation of protection. Such an undertaking in 
restraint of trade, however limited as to time and 
place, would seem, upon all general principles, 
though we know of no case expressly and directly 
so deciding, to be necessarily unreasonable and 
vicious on the consideration alone that it is not 
entered into nor has it the effect of protecting some 
business, practice, trade or interest which the cove- 
nantor has sold to the covenantee. The undertak- 
ing involved in this case is precisely of that class, 
and must fall upon the principle we have been 
discussing. 
+>+--— 


TRADES UNIONS — INJUNCTION—CONSPIR- 
ACY AGAINST PERSONS NOT MEMBERS. 
PLant v. Woops. 

Supreme Judicial Court of Massachusetts, Sept. 6, 
1900. 

HE members, agents and servants of a non- 
incorporated labor union may be restrained 
from conspiring to compel the members of the com- 
plainant union to rejoin the defendant union by such 
coercion, threats of loss of property by strikes and 
boycotts, as will induce their employers to get the 
complainants to ask for reinstatement in the defend- 
ant union, or, that failing, to discharge them, where 
such acts were done intentionally to cause damage to 
complainants, and actually did cause it. 


Hormes, C. J., dissenting. 
Hammonp, J.— This case arises out of a contest 


for supremacy between two labor unions of the 
same craft, having substantially the same constitu- 


tion and by-laws. The chief difference between them 
is that the plaintiff union is affiliated with a national 
organization having its headquarters in Lafayette, 
in the State of Indiana, while the defendant union 
is affiliated with a similar organization having its 
headquarters in Baltimore, in the State of Maryland, 
The plaintiff union was composed of workmen who, 
in 1897, withdrew from the defendant union. There 
does not appear to be anything illegal in the ob- 
ject of either union, as expressed in its constitu- 
tion and by-laws. The defendant 
represented by delegates in the Central Labor 
Union, which is organization composed of 
five delegates from each trades union in the city 
of Springfield, and had in its constitution a pro- 
vision for levying a boycott upon a complaint made 
by any union. 


union is also 


an 


The case is before us upon the ap- 
peal of the defendants from a final decree in favor 
of the plaintiffs, based upon the findings stated in 
the report oi the master. 

The contest became ‘active early in the fall of 
1898. In September of that year the members of 
the defendant union declared “all painters not 
affiliated with the Baltimore headquarters to be 
non-union men,” and voted “to notify bosses” of 
that declaration. The manifest object of the de 
fendants was to have all the members of the craft 
subjected to the rules and discipline of their par- 
ticular unicn, in order that they might have bet- 
ter control over the whole business, and to that 
end they combined and conspired to get the plaint- 
iffs, and each of them, to join the defendant associa- 
tion, peaceably, if possible, but by threat and intimi- 
dation if necessary. Accordingly, on October sev- 
enth, they voted that, ‘If our demands are not com- 


| plied with, all men working in shops where Lafay- 
| ette people are employed refuse to go to work.” 


The plaintiffs, resisting whatever persuasive meas- 
ures, if any, were used by the defendants, the latter 
proceeded to carry out their plan in the manner fully 
set forth in the master’s report. Without rehearsing 
the circumstances in detail, it is sufficient to say here 
that the general method of operations was substan- 
tially as follows: A duly authorized agent of the 
defendants would visit a shop where one or more 
of the plaintiffs were at work, and inform the en- 
ployer of the action of the defendant union with 
reference to the plaintiffs, and ask him to induce 
such of the plaintiffs as were in his employ to 
sign applications for reinstatement in the defend- 
ant union. As to the general nature of these in- 
terviews the master finds that the defendants have 
been courteous in manner, have made no threats 
of personal violence, have referred to the plaint- 
iffs as non-union men, but have not otherwise rep- 
resented them as men lacking good standing in 
their craft; that they have not asked that the La 
fayette men be discharged, and in some cases have 
expressly stated that they did not wish to have them 
discharged, but only that they sign the blanks for 
reinstatement in the defendant union. The master, 
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however, further finds, from all the circumstances 
under which those requests were made, that the 
defendants intended that employers of Lafayette men 
should fear trouble in their business if they con- 
tinued to employ such men, and that employers to 
whom these requests were made were justified in 
believing that a failure on the part oi their em- 
ployes who were Lafayette men to sign such rein- 
statement blanks, and a failure on the part of the 
employers to discharge them for not doing so, 
would lead to trouble in the business of the em- 
ployers in the nature of strikes or a boycott; and the 
employers to whom these requests were made did 
believe that such results would follow, and did sug- 
gest their belief to the defendants, and the defend- 
ants did not deny that such results might occur; 
that the strikes which did occur appear to have been 
steps taken by the defendants to obtain the dis- 
charge of such employes as were Lafayette men who 
declined to sign application blanks for reinstate- 
ment; that these defendants did not in all 
threaten a boycott of the employer's business, but 
did threaten that the plece of business of at least 
one such employer would be left off from a so-called 
“fair list”’ to be published by the Baltimore union. 
The master also found that, from all the evidence 
presented, the object which the Baltimore men and 
the defendant association sought to accomplish in 


cases 


all the acts which were testified to was to compel 
the members of the Lafayette union to join the Bal- 
timore union, and as a means to this end they 
caused strikes to be instituted in the shops where 
strikes would seriously interfere with the business 
of the shops, and in all other shops they made such 
representations as would lead the proprietors thereof 
to expect trouble in We 


have con- 


their business. have, 


therefore, a case where the defendants 
spired to compel the members of the plaintiff union 
to join the defendant union, and, to carry out their 
purpose, have resolved upon such coercion and 
intimidation as naturally may be caused by threats | 
of loss of property by strikes and boycotts, to in- 
duce the employers either to get the plaintiffs to 

lor reinstatement in the defendant union, or, 
that failing, then to discharge them. It matters not 
that this request to discharge has not been expressly | 
made. There can be no doubt, upon the findings | 
of the master and the facts stated in his report, that | 
the compulsory discharge of the plaintiffs in case of 
Non-compliance with the demands of the defendant 
union is one of the prominent features of the plan 
agreed upon. 
of this threat to strike, when taken in connection 
with the intimation that the employer may “ expect 
trouble in his business.’”’ It means more than that 
the strikers will cease to work. That is only the pre- 
liminary skirmish. It means that those who have | 
ceased to work will by strong, persistent and organ- | 
ized persuasion and social pressure of every descrip- | 
tion do all they can to prevent the employer from | 


procuring workmen to take their places. 


It is well to see what is the meaning 


It means | 


much more. It means that, if these peaceful meas- 
| ures iail, the employer may reasonably expect that 


unlawful physical injury may be done to his prop- 
erty; that attempts in all the ways practiced by or- 
ganized labor will be made to injure him in his 
business, even to his ruin, if possible; and that by 
the use of vile and opprobrious epithets and other 
annoying conduct, and actual and threatened per- 
sonal violence, attempts will be made to intimidate 
those who enter or desire to enter his employ; and 
that, whether or not all this be done by the strikers 
or only by their sympathizers, or with the open 
sanction and approval of the former, he will have 
no help from them in his efforts to protect himself. 
However mild the language or suave the manner in 
which the threat to strike is made under such cir- 
cumstances as are disclosed in this case, the. em- 
ployer knows that he is in danger of passing through 
such an ordeal as that above described, and those 
who make the threat know that as well as he does. 
Even if the the strikers, so far as re- 
spects their own conduct and influence, be to dis- 


intent of 


| countenance all actual or threatened injury to person 


or property or business except that which is the 
direct necessary result of the interruption of the 
work, and even if their connection with the injuri- 
ous and violent conduct of the turbulent among 
them or of their sympathizers be not such as. to 
make them liable criminally, answerable 
civilly in damages to those who suffer, still, with 
full knowledge of what is to be expected, they give 
the signal, and in so doing must be held to avail 
themselves of the degree of fear and dread which the 


or even 


knowledge of such consequences will cause in the 
mind of those — whether their employer or fellow- 
workmen — against whom the strike is directed; and 
the measure of coercion and intimidation imposed 
upon those against whom the strike is threatened 


| or directed is not fully realized until all those prob- 


able consequences are considered. Such is the na- 


| ture of the threat, and such the degree of coercion 


and intimidation involved in it. If the defendants 
can lawfully perform the acts complained of in the 


city of Springfield, they can pursue the plaintiffs 


| all over the State in the same manner, and compel 
| them to abandon their trade, or bow to the behests 
| 


of their pursuers. It observed that this 


is not a case between the employer and employed, 


is to be 


| or, to use a hackneyed expression, between capital 


and labor, but between laborers all of the same craft, 
and each having the same right as any one of the 
others to pursue his calling. In this, as in every 
other case of equal rights, the right of each indi- 
vidual is to be exercised with due regard to the 
similar right of all others, and the right of one be 
said to end where that of another begins. The 
right involved is the right to dispose of one’s labor 
with full freedom. This is a legal right, and it is 
entitled to legal protection. Sir William Erle, in 
his book on Trades Unions (page 12), has stated 
this in the following language, which has been sev- 
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eral times quoted with approval by judges in Eng- | 


land: “‘ Every person has a right under the law, as 


between himself and his fellow-subjects, to full free- | 


dom in disposing of his own labor or his own capi- 
tal according to his own will. It follows that every 
other persons is subject to the correlative duty aris- 
ing therefrom, and is prohibited from any obstruc- 
tion to the fullest exercise of this right which can 
be made compatible with the exercise of similar 
rights by others. 


struction, would, if damage should 
thereby to the party obstructed, be a violation of 
this prohibition.” The same rule is stated with care 
and discrimination by Wells, J., in Walker v. Cro- 
nin (107 Mass. 555): “ Everyone has a right to en- 


joy the fruits and advantages of his own enterprise, | 


industry, skill and credit. He has no right to be 
protected against competition, but he has a right to 
be free from malicious and wanton interference, dis- 
turbance or annoyance. If disturbance or loss 
come as the result of competition, or the exercise of 
like rights by others, it is damnum absque injuria, 
unless some superior right by contract, or other- 
wise, is interfered with. But if it come from the 
merely wanton or malicious acts of others, without 
the justification of competition, or the service of 
any interest or lawful purpose, it then stands upon a 
different footing.” In this case the acts complained 


of were calculated to cause damage to the plaintiffs, 
and did actually cause such damage; and they were 


intentionally done for that purpose. Unless, there- 


fore, there was justifiable cause, the acts were mali- | 


cious and unlawful (Walker v. Cronin, ubi supra; 
Carew v. Rutherford, 106 Mass. 1, and cases cited 
therein). 


The defendants contend that they have done, 
nothing unlawful, and in support of that contention 


they say that a person may work for whom he 


pleases, and, in the absence of any contract to the | 


contrary, may cease to work when he pleases, and 
for any reason whatever, whether the same be good 
or bad; that he may give notice of his intention in 
advance, with or without stating the reason; that 
what one man may do several men acting in concert 
may do, and may agree beforehand that they will 
do and may give notice of the agreement; and that 
all this may be lawfully done, notwithstanding such 
concerted action may, by reason of the consequent 
interruption of the work, result in great loss to the 
employer and his other employes, and that such a 
result was intended. 
reference to exceptions arising out of conflicting 
public and private interests, all this may be true. 
It is said also that, where one has the lawful right 
to do a thing, the motive by which he is actuated is 
immaterial. One form of this statement appears 
in the first headnote in Allen v. Flood, as reported 
in (1880) App. Cas. 1, as follows: “An act lawful in 


Every act causing an obstruction | 
to another in the exercise of the right comprised | 
within this description, done not in the exercise of | 
the actor’s own right, but for the purpose of ob- | 
be caused | 


| subject is considered at some length. 


In a general sense, and without | 


itself is not converted, by a bad or malicious mo- 
tive, into an unlawful act, so as to make the doer of 
the act liable to a civil action.” If the meaning of 
this and similar expressions is that, where a person 
has the lawful right to do a thing irrespective of his 
motive, his motive is immaterial, the proposition js 
a mere truism. If, however, the meaning is that 
where a person, if actuated by one kind of a motive, 
has a lawful right to do a thing, the act is lawful 
when done under any conceivable motive, or that 
an act lawful under one set of circumstances js 
therefore lawful under every conceivable set of cir- 
cumstances, the proposition does not commend itself 
to us as either logically or legally accurate. In 
so far as a right is lawful it is lawful, and in many 
cases the right is so far absolute as to be lawful 
whatever may be the motive of the actor, as, where 
one digs upon his own land for water (Greenleaf y. 
Francis, 18 Pick. 117), or makes a written lease of 
his land for the purpose of terminating a tenancy at 
will (Groustra v. Bourges, 141 Mass. 7; 4 N. E. Rep. 
623); but in many cases the lawfulness of an act 
which causes damage to another may depend upon 
whether the act is for justifiable cause, and _ this 
justification may be found sometimes in the circum- 
stances under which it is done, irrespective of mo- 
tive, sometimes in the motive alone, and sometimes 
in the circumstances and motive combined. This 
principle is of very general application in criminal 
law, and also is illustrated in many branches of the 
civil law, as in cases of libel, and of procuring a 
wife to leave her husband (Tasker v. Stanley, 153 
Mass. 148, 26 N. E. Rep. 417, 10 L. R. A. 468, and 
cases therein cited). Indeed, the principle is a 
prominent feature underlying the whole doctrine of 
privilege, malice and intent. See, on this, an in- 
structive article in 8 Harv. Law Rev. 1, where the 
It is mani- 
fest that not much progress is made by such general 
statements as those quoted above from Allen v. 
Ford, whatever may be their meaning. 


Still standing for solution is the question, under 
what circumstances, including the motive oi the 
actor, is the act complained of lawful, and to what 
extent? In cases somewhat akin to the one at bar 
this court has had occasion to consider the question 
how far acts manifestly coercive and intimidating in 
their nature, which cause damage and injury to the 
business or property of another, and are done with 
intent to cause such injury, and partly in reliance 
upon such coercion, are justifiable. In Bowen v. 
Matheson (14 Allen, 499) it was held to be lawful 
for persons engaged in the business of shipping sea- 
men to combine together into a society for the 
purpose of competing with other persons engaged 
in the same business, and it was held lawful for 
them, in pursuance of that purpose, to take men 
out of a ship if men shipped by a non-member were 
in that ship to refuse to furnish seamen through 4 
non-member, to notify the public that they had 
combined against non-members and had “ laid the 
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plaintiff on the shelf,” to notify the plaintiff's cus- 
tomers and friends that the plaintiff could not ship 
seamen for them, and to interfere in all these ways 
with the business of the plaintiff as a shipping agent, 
and compel him to abandon the same. The justifi- 
cation for these acts so injurious to the business of 
the plaintiff, and so intimidating in their nature, is 
to be found in the law of competition. No legal 
right of the plaintiff was infringed upon, and, as 
stated by Chapman, J., in giving the opinion of the 
court (page 503): “If the effect of these acts was 
to destroy the business of shipping masters who are 
not memvers of the association, it is such a result as, 
in the competition of business, often follows from a 
course of proceedings that the law permits.” The 
primary object of the defendants was to build up 
their own business, and this they might lawfully do 
to the extent disclosed in that case, 
injury of their rivals. Similar decisions have been 
made in other courts where acts somewhat coercive 
in their nature and effect have been held justifiable 


even to the 


under the law of competition (Steamship Co. v. 
McGregor [1892]. App. Cas. 25; Manufacturing Cc. 
v. Hollis, 54 Minn. 223, 55 N. W. Rep. 1119; Macau- 
ley v. Tierney, 19 R. I. 255, 33 Atl. Rep. 1, 37 L. R. 
A. 455). On the other hand, it was held in Carew 
v. Rutherford (106 Mass. 1), that a conspiracy against 
a mechanic — who is under the necessity of employ- 
ing workmen in order to carry on his business — to 
obtain a sum of money from him, which he is under 
no legal obligation to pay, by inducing his workmen 
to leave him, or by deterring others from entering 
into his employ, or by threatening to do this, so that 
he is induced to pay the money demanded under a 
reasonable apprehension that he cannot carry on 
his business without yielding to the demands, is 
illegal, if not criminal, conspiracy; that the acts done 
under it are illegal, and that the money thus ob- 
tained may be recovered back. Chapman, C. J., 
speaking for the court, says that “there is no doubt 
that, if the parties under such circumstances succeed | 
in injuring the business of the mechanic, they are 
liable to pay all the damages done to him.” That 
case bears a close analogy to the one at bar. The 
acts there threatened were like those in this case, | 
and the to the | 
plaintiff to give his work to the defendants and to 
extort from him a fine because he had given some 
Without now indicat- 
ing to what extent workmen may combine, and in 


purpose was, in substance, force 


of his work to other persons. 


pursuance of an agreement may act by means of 
strikes and boycotts to get the hours of labor re- 
duced or their wages increased, or to procure from 
their employers any other concession directly and 
immediately affecting their own interests, or to help 
themselves in competition with their fellow-work- 
men, we think this case must be governed by the 
principles laid down in Carew v. Rutherford (ubi 
supra). The purpose of these defendants was to 
force the plaintiffs to join the defendant association, 
and to that end they injured the plaintiffs in their | 


business, and molested and disturbed them in their 
efforts to work at their trade. it is true they com- 
mitted no acts of personal violence, or of physical 
injury to property, although they threatened to do 
something which might reasonably be expected to 
lead to such results. In their threat, however, there 
was plainly that which was coercive in its effect 
upon the will. It is not necessary that the liberty 
of the body should be restrained. Restraint of the 
mind, provided it would be such as would be likely 
to force a man against his will to grant the thing de- 
manded, and actually has that effect, is sufficient in 
cases like this. As stated by Lord Bramwell in 
Reg. v. Druitt (10 Cox, Cr. Cas. 592): “ No right of 
property or capital is so sacred or carefully guarded 
by the law of the land as that of personal liberty. 
That liberty is not liberty of the mind only: it is also 
a liberty of the mind and will, and the liberty of a 
man’s mind and wiil to say how he should bestow 
himself, his means, his talent and his industry is as 
much a subject of the law’s protection as that of his 
body.” It was not the intention of the defendants to 
give fairly to the employer the option to employ 
them or the plaintiffs, but to compel the latter, 
against their will, to join the association, and to 
that end to molest and interfere with them in their 
efforts to procure work by acts and threats well 
calculated by their coercive and intimidating nature, 
to overcome the will. The defendants might make 
such lawful rules as they please for the regulation 
of their own conduct, but they had no right to force 
other persons to join them. The necessity that the 
plaintiffs should join this association is not so great 
nor is its relation to the rights of the defendants, as 
defendant under the shelter of the principles of trade 
compared with the right of the plaintiffs to be free 
from molestation, such as to bring the acts of the 
defendant under the shelter of the principles of trade 
competition. Such acts are without justification, 


' and, therefore, are malicious and unlawful, and the 


conspiracy thus to force the plaintiff was unlawful. 
Such conduct is intolerable, and inconsistent with 
the spirit of our laws. The langauge used by this 
court in Carew v. Rutherford (106 Mass. 1) may 
be repeated here with emphasis, as applicable to this 
case: “The facts alleged and proved in this case 
are peculiarly offensive to the free principles which 
prevail in this country, and, if such practices could 
enjoy impunity, they would tend to establish a 
tyranny of irresponsible persons over labor and me- 
chanical business which would be extremely injuri- 
’ (see, in addition to the authorities 
above cited, Com. v. Hunt, 4 Metc. [Mass.] 111; 
Sherry v. Perkins, 147 Mass. 214, 17 N. E. Rep. 
307: Vegelahn v. Guntner, 167 Mass. 97, 44 N. E. 
Rep. 1077. 35 L. R. A. 722; St. 1894, ch. 508, § 2; 
State v. Donaldson, 32 N. J. Law, 151; State v. 
Stewart, 59 Vt. 273, 9 Alt. Rep. 559; State v. Glidden, 
55 Conn. 46, 8 Alt. Rep. 890; State v. Dyer, 
67 Vt. 606, 32 Atl. Rep. 814; Lucke v. Assembly, 77 
Md. 306, 26 Atl. Rep. 505, 19 L. R. A. 408). As the 


ous to both’ 
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plaintiffs have been injured by these acts, and there | 
is reason to believe that the defendants contemplate 
further proceedings of the same kind, which will 
be likely still more to injure the plaintiffs, equity lies 
to enjoin the defendants (Vegelahn vy. Guntner, ubi 
supra). 

Some phases of the labor question have recently 
been discussed in the very elaborately considered 
case of Allen v. Flood (ubi supra). Whether or not 
the decision made therein is inconsistent with the 
propositions upon which we base our decision in 
this case, we are not disposed, in view of the circum- 
stances under which that decision was made, to fol- 
low it. We prefer the view expressed by the dis- 
senting judges, which view, it may be remarked, was 
entertained not only by three of the nine lords who 
sat in the case, but also by the great majority of 
the common-law judges who had occasion officially 
to express an opinion. There must be, therefore, a 
decree for the plaintiffs. We think, however, that 
the clause, “or by causing or attempting to cause 
any person to discriminate against any employer or 
members of plaintiffs’ said association (because he 
is such employer) in giving or allowing the perform- 
ance of contracts to or by such employer,” is too 
broad and indefinite, inasmuch as it might seem to | 
include mere lawful persuasion and other similar 
and peaceful acts; and for that reason, and also be- 
cause, far unlawful it 
to cover only such acts as are prohibited by other 
parts of the decree, we think it should be omitted. 
Inasmucl 
not a 


so as respects acts, seems 


1s 


the defendants 
corporation, an injunction cannot be issued 


as the association of 
against it as such, but only against its members, 
\s thus modified, in the 
opinion of the majority of the court, the decree | 
should stand. 


their agents and servants. 


Decree accordingly. 
catia 


INDORSEE OF NOTE HELD BONA FIDE 
HOLDER FOR VALUE. 


| merchandise. 


-First NATIONAL BANK v. WeEsTON (25 App. Div. 
414) DISTINGUISHED. 


New York SuprEME Court— APPELLATE TERM. 
October, 1900. 
Present — Hons. Henry R. BEEKMAN, LEONARD 
A. GreGcericu and James A. O’Gormavy, JJ. 
Tue Union Nut anp Bott Company, Respondent, 
vy. Patrick H. Donerty et al., Appellants. 


Appeal from a judgment of the City Court of the 
City of New York in favor of the plaintiff. 

Harold Nathan for appellants; John H. Corwin 
for respondent. 

BEEKMAN, J.— This action is brought upon a) 
promissory note made in the name of Doherty Bros. 
& Co., payable to the order of C. Selig in four 
months after the date thereof, at the Seaboard Na- 
tional Bank. The firm of Doherty Bros. & Co. | 


consisted of the defendants, Patrick H. Doherty, 


| Hugh Doherty and Charles H. Abbott, and the note 


in question was drawn and signed in the firm name 
by the defenda... “bbott. The defendants, Doherty, 
alone defended t... action, and their contention is 
that the note was not given in the course of any co- 
partnership transaction; that the firm never received 
the benefit of it; that their partner, Abbott, had no 
authority to give it, and that it was given without 
their knowledge or assent. They further claim that 
the note was open to this defense in the hands of 
the plaintiff, inasmuch as it was not a bona fide 
holder of the same for value. Upon the close of the 
evidence the defendants moved for a dismissal of the 
complaint, and upon a denial of the motion further 
moved for the direction of a verdict in their favor, 
This motion was also denied, and the case having 
been submitted to the jury, a verdict was rendered 
in favor of the plaintiff 

Exceptions having been duly taken to the above 
rulings of the court, the question presented upon 
this appeal is whether, assuming the facts of the 
case to have been established in a manner most 
favorable to the plaintiff, the latter, as a matter of 
law, was entitled to judgment in its favor. The 
facts as thus found show that the note was given 
by the payee, Selig, to the plaintiff before maturity, 
for a bill of merchandise sold by it to him, and that 
such sale and delivery was made upon the faith of 
the note in question, which was handed over by 
Selig to the plaintiff before the goods had left the 
possession of the latter. Before this arrangement 
was made, Mr. Ventres, the representative of the 
plaintiff in this transaction, asked Selig how he got 
the note, to which the reply was made 
chandise.”’ 


“for mer- 
In addition to this, Mr. Ventres, before 
accepting the note, went to the office of the de- 
fendants, and, from a sign over the door, observed 


that they advertised themselves as engaged in the 
| transportation business. 


He went into the place, and 
saw desks and general office furniture there, but no 
He did not see either the de- 
fendants; apparently the only person there was one 


of 


who was a tenant of theirs, who was unable to give 
any information about them or their business. No 
further inquiry was made by the ‘plaintiff, except of 


! one of the mercantile agencies, which made a report 


upon the firm, the nature of which does not appear 
from the evidence. 

The measure of the plaintiff's duty to the defend- 
ants in the matter is clearly laid down in the case 
of Cheever v. The Pittsburgh, etc., R. R. (150 N. Y, 
59), where the court says (p. 65): “ There is not 
much difficulty in stating the rule of law defining the 
duties and obligations of a party to whom negotiable 
paper is presented for discount or sale before due. 
He is not bound at his peril to be on the alert for 
circumstances which might possibly excite the sus- 
picion of wary vigilance; he does not owe to the 
party who puts the paper afloat the duty of active 
inquiry in order to avert the imputation of bad faith. 
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The rights of the holder are to be determined by | 
the simple test of honesty and good faith, and not | 
by a speculative issue as to his diligence or negli- 
gence. The holder’s rights cannot be defeated 
without proof of actual notice of the defect in title 
or bad faith on his part evidenced by circumstances. 
Though he may have been negligent in taking the 
paper and omitted precautions which a prudent man 
would have taken, nevertheless, unless he acted 
mala fide, his title, acgording to settled doctrine, will 
prevail.” 

The chief contention on the part of the defend- 
ants is that the plaintiff was affected with notice that 
said course of business, inasmuch as, quoting from 
the appellant’s brief, “the transportation business 
does not involve in any manner the purchase of 
merchandise,” and that in taking the paper the 
plaintiff did so at his peril. Great reliance seems 
to be placed upon the case of First Nat. Bank v. 
Weston (25 App. Div. 414). In that case a note 
indorsed by the payee and subsequently by 
Weston Brothers, after which it was taken by the 
payee to the bank, where he procured it to be dis- 
counted for his own benefit. With respect to this, | 
the court says (p. 419): “ These are circumstances, 
we think, which were well calculated to apprise the 
bank that the indorsement of Weston Brothers was 
not made in the regular course of business, and that 
it could have been made for no other purpose than 
the accommodation of the payee; and, if so, then the 
plaintiff was bound to take notice that such indorse- 
ment was not within the scope of the partnership 


was 


business, and if, with this notice, it discounted the 
note without inquiry as to the validity of the indorse- 
ment, it was chargeable with such bad faith as in 
our opinion deprived it of the character of a bona fide 
holder.” That it will 
based upon the conceded proposition of law that 
(p. 417) 
modation of third parties is not within the scope of 
partnership business,” 


decision, be observed, was 


“the indorsement of notes for the accom- 


and that the indorsement of 
such a note in the copartnership name by one part- 
ner fraud upon 
with their consent. 


is a unless made 


The case can in nowise be an 


his copartners, 
authority for the appellant here unless it can be 
maintained as a matter of necessary inference that. 
the purchase of merchandise is not within the ordi- 
nary scope of the business of a copartnership en- 
gaged in the business of transportation. We are 
satisfied that this proposition cannot be maintained. 
Such purchases would be necessary for the purpose 
of providing and maintaining facilities for the proper 
conduct of the business and would be quite properly 
resorted to for the purpose of promoting and ex: 
tending the main object of the business. At all 
events there is no such necessary inference as that 
which is contended for here by the appellants from 
the nature of the defendants’ business as would have 
justified the court in holding that the plaintiff was 
not a bona fide holder of the note. 


The evidence shows that the plaintiff acquired the | 


note for value upon a present consideration and 
before maturity, and that it acted in good faith in 
the transaction. The contention advanced by the 
appellants that, inasmuch as the burden rested upon 
the plaintiff of showing these facts, all the officers 
of the corporation should have been called as wit- 
nesses to show that they had not acquired any 
knowledge or information adverse to the claim of 
the plaintiff that it was a holder in good faith, is 
not tenable. The witness called on behalf of the 
plaintiff was its agent, who apparently had exclusive 
charge of the business in the course of which the 
note was taken, and was the sole participant in the 
transaction on the part of the plaintiff. 

We have considered the other exceptions in the 
case which were taken to the rulings of the trial 
justice in the course of the trial, but do not think 
that they call for any discussion. It is sufficient to 
say that they do not present error for which the 
judgment should be reversed. The judgment must 
be affirmed. 

Judgment affirmed, with costs. 

All concur. 

———--4- ——_ 


WASTE. 


TENANTS IN COMMON. 


New York Court or APPEALS. 


Decided October 2, 1900. 


ANbREW CosGriFF et al., Respondents, v. WILLIAM 
Dewey, Appellant. 


An action may be maintained by a tenant in com- 
mon against his co-tenant in possession for an ac- 
counting for the value of trap rock quarried upon 
the premises and removed therefrom. 


Appeal irom a judgment of the Appellate Divi- 
sion, Second Department, affirming a judgment in 
favor of the plaintiffs. 


Arthur S. Tompkins, for appellant; Irving Brown, 
for respondents. 


O'Brien, J.— The parties to this action are ten- 
ants in common of a tract of mountainous land, the 
principal value of which consists of deposits of trap 
rock, which useful when manufactured 
crushed stone. 

The plaintiffs’ interest is nine-sixteenths and the 
defendant’s seven-sixteenths. From the pleadings 
and findings in the case it appears that the defendant 
was the tenant in possession, and that without the 
consent or authority of the plaintiffs, his co-tenants, 
he quarried large quantities of the trap rock, crushed 
the same, and sold it at a large profit, without ac- 
counting to the plaintiffs for any part of the same. 
The purpose of the action was to compel such ac- 
counting, and to procure a judgment against the 
defendant for the value of the stone removed from 


is into 
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the land, beyond that proportion of the same that 
belonged to the defendant as one of the owners in 
common. 

The trial court held that the plaintiffs were en- 
titled to maintain the action, and a reference was 
ordered for the purpose of ascertaining the value of 
the property taken by the defendant from the land 
and stating the account between the parties. 


In the condition in which the record comes here 
the only question of law presented is the right of the 
plaintiffs to maintain the action. Of course, it is 
well understood that one tenant in common, in 
possession of the entire estate, is not liable to his 
co-tenants for the use of the common property, or 
to account to them for rents and profits, and if this 
case is governed by that rule the judgment in favor 
of the plaintiffs is manifestly erroneous. But it is 
equally clear that one tenant in common may main- 
tain an action against his co-tenant in possession for 
waste (Code, sec. 1656), or for damages for a sale or 
conversion of the joint property, if it be personal 
(Davis v. Lottich, 46 N. Y. 393). The term waste, 


when applied to a tenant in common for life or for | 


years, has a very extensive meaning. It includes the 
opening of new mines upon the land to procure and 
carry away metals, coal, gravel, stone or the like. 
So taking away the soil is waste, even though the 


purpose is to convert it into bricks for sale, and it | 
has been held that a tenant in common who quarries | 


‘stone from the common property is guilty of waste. 

So also is the taking of petroleum by one of the 
joint owners from the common property. Waste 
need not consist of loss of market value. It may be 
an actionable injury in the sense of destroying 
identity. The cases and authorities on this subject 
will be found collected in a recent work (Rawle’s 
Bouv. Law Dict., vol. 2, p. 1216). 

The stone which the defendant quarried and con- 
verted to his own use was a part of the freehold, 
and, therefore, was the common property of all. It 
was not, in any proper sense, the product of the 
land, but was part of the land itself. It did not 


represent the use of the land or the rents and profits, | 
but to the extent that it was taken by the defend- | 


ant operated as a diminution of the estate. If the 
defendant had taken valuable timber from the land 


and sold it or converted it into lumber, there is no | 
doubt, we think, that he would be liable to account | 


for its value to his co-tenants. The act of taking 
timber and the act of taking stone, whether it be 
trap rock or marble, cannot be differentiated so far 


as the question of waste is concerned. Whether the l 
stone which the defendant quarried upon the land | 


and converted to his own use be considered per- 
sonal property or part of the realty, he was bound 
to account to his co-tenants for their proportion of 
its value (Knope v. Nun, 151 N. Y. 506; McCabe v. 
McCabe, 18 Hun, 153). 

We think that the judgment must be affirmed, 
with costs. 


Judgment affirmed. All concur. 


—e 


THE COURT OF APPEALS. 
While mortals, proving thus Puck knew them well, 
Press on, their wry affairs to litigate, 
How fortunate are those who haply dwell 
And try their lawsuits in the Empire State! 


The storm-tossed mariner making friendly port. 
Knows not the joy the weary suitor feels, 

Who, tired of buffetings from,court to court, 
Finds his safe haven — Our Court or AppEAts, 


li Cépola devices harry those 

Who range the spotless ermine’s lowlier folds; 
The law’s delay right fitly finds its close 

In this high precinct, Justice singly holds. 


About Our Court the limpid atmosphere, 
Like copious draughts of sun-charged mountain 
air, 
| Inspires the suitor and expels his fear: 
He happier loses here than wins elsewhere. 


Here finds he rest, as in some stately PARK 

ER flowery dell, of tintings bright and GRAY. 
| To thy mellifluous murmurings he may hark, 
| O’BRIEN(y) ocean, and his larmes allay! 


For wrong’s exclusion he will find a BAR 
T’LETT fall; and likewise HAIGHT for wicked 
man; 
The scroll of Justice kept free of a MAR 
TIN-sel debarred. Ah! Our Court leads the 
VANN 
On LAND ON sea. Amazed, the future sage, 
While CULLEN gems of legal lore, will know 
ow grand they WER NER can he hope an age 
Another galaxy like this will show. 





H 
| 


—A. S. B. 


| ALBANY, November 24, 1900. 


+ 
DENOUNCING COURTS. 


| 
[8 ONE of his tantrums last week, William 
Stryker, editor of the Voice, said: 

“T tell you the most dangerous and barbarous 
relic we have in civilization is our court system. 
You talk about barbarism in church and politics! 
It isn’t to be compared with that in our courts. 
Men cling with tenacity to moldy old customs and 
| laws and decisions. The whole thing ought to be 
wiped out; all the law libraries and decisions burned 
and we ought to start over anew!” 

Truly Stryker is a wholesale reformer. He would 
make the whole world over if talk were all the 
effort necessary. He also calls lawyers all sorts 
| of names and says that as civilization increases they 
will all have to change their business or starve to 
| death. He accuses the lawyers of wanting to in- 
crease litigation and charges the higher courts with 
spending their time in defeating justice. 

Such talk is but the bubbling of a stagnant mind, 
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caused by mulligrubs working in the mud and ooze 
at the bottom. 

“The books of the law record a growth and 
progress, the history of which is the history of 
civilization itself. Law connects itself more nearly 
than any other department of learning with all 
human interests, in that it relates to the security 
and preservation of the civil, political and personal 
rights of every member of the community. The 
law is the ligament which binds society together, 
and as the world moves the law grows. The law 
cannot from the nature of things be stationary.” 
A principle thoroughly established by long ages of 
experience and by application to various conditions 
and circumstances is not necessarily a relic. The 
law of damages, as laid down in the 21st and 22d 
chapters of Exodus, is not applicable to present 
conditions and the specific penalties prescribed by 
Moses may sound barbarous in the nineteenth cen- 
tury, but the principle of awarding compensation 
for damages and inflicting punishment for crime is 
still a fundamental principle of the law. 


The preservation of personal and property rights 
were the law’s great objects when the patriarch 
ruled, and its objects are the same in this great 
republic, whose diverse interests and complex 
affairs require three great departments’ of 
government. 

Litigation is no longer confined to settling dis- 
putes over cattle and pasture in the Iand of Canaan; 
conditions have changed and the law has grown 
to meet them. The common law has an ancestry 
that can be traced back to the time when man’s 
eyes were first opened to the knowledge of good 
and evil, and its constant growth and application 
to new and complex problems as they arise in the 
course of human progress and commercial and in- 
dustrial development has been the work of courts 
and lawyers and statesmen. 


“Live honorably, harm no man and render to 
every man his due,” are precepts to which the whole 
doctrine of the law may be reduced. But in prac- 
tice there are always a complication of facts, and 
the main work of the courts and the lawyers are 
to ascertain the facts and their relations. 
does not presume to inform a judge what the law is, 


alleges to be true. If his case is brought under 
statute law and he proves his case, the judge is as 
much compelled by law to render judgment accord- 
ing to the statute as is the man against whom judg- 
ment is rendered required to comply with the order 
of the court. 

While the laws and customs of the ages are the 
foundation principles of modern laws, nearly all our 
laws are now written; and if they are not plainly 
written it is not the fault of the courts, but of the 
legislators who go to the capitals with the notion 
that a representative who doesn’t get some fool 
bill through is a failure. Half the time of courts 
and lawyers is spent in a wearisome effort to un- 


A lawyer | the dispatch of an answer by telegram is a condi- 


| tion of accepting or acting upon the offer; it is 
but first attempts to prove certain facts which he | 


tangle and interpret the budget of inconsistencies, 
contradictions, inadequacies, monstrosities and 
legislative misfits turned out every two years by a 
lot of new-born statesmen who tax their ingenuity 
to devise new laws and seek out neglected subjects 
of legislation. 

Talk about law being a relic! Why, there is 
enough new law passed every two years to keep 
all the lawyers and courts of the State busy until 
the next legislature meets without referring at 
all to the ten thousand volumes of ancient laws 
covering the same points. Talk about starting 
out anew. A lawyer has to start out anew every 
two years to learn what beneficent and up-to-date 
laws the school teachers and doctors and preachers 
and other legal experts have dug up from the 
depths of their profound and bottomless wisdom. 

We must agree with the learned journalist, 
Stryker, that at least a part of the books should 
be burned. No doubt the labor of the courts and 
lawyers would be much more satisfactory to the 
people if the legislatures would spend a few years 
repealing worthless laws instead of digging up 
fossils from the silurian epoch and serving them as 
fresh oysters—Geo. W. Puckett, in Wellington 
(Kan.) Mail. 


eS 


CONTACTS BY TELEGRAM. 


ANY years ago, in the days when the courts 
of common law sat at Westminster, it was 


, held, in the old Exchequer Chamber, that, if a 


correspondent desire a reply “ by return of post,” 
he is not to be understood to mean one exclusively 
by post letter, but an answer by post, or verbal 
message, or telegram, or any other means, not later 
than a letter sent by return of post would arrive 
(Tinn v. Hoffman and Co., 29 L. T. Rep. 271). 
Nay, more, although an offer by telegraphic mess- 
age is presumptive evidence that a prompt reply is 
expected (Quenerduaine v. Cole, 32 W. Rep. 185), 
more recently we find Lord Brampton was of opin- 
ion that an offer by telegram, with the reply paid, 
does not import, either expressly or impliedly, that 


presumptive only of a request for a reply (Read v. 
Anderson, 48 L. T. Rep. 74; 10 Q. B. Div. 104). 
Such decisions and dicta are of more than epheme- 
ral importance. Many accomplished letter writers 
would consider that to ask for an answer “ by return 
of post” is a polished manner of requiring a written 
answer, and, perhaps, in addition, one sent through 
the general post, and that it is much like asking 
a clergyman who attempts to preach extempore, if 
he will “ kindly bring a sermon” with him. And in 
business affairs, as distinguished from personal or 
friendly matters, to pay for a reply to a telegram 
is surely very significant of the sender’s intention. 
The upshot, however, is that the professional letter 
writer cannot overlook the spirit which pervades 
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these judicial utterances, and, therefore, will not 


in certain cases permit himself to indulge in too 


much looseness or courtesy of phrase, but will, if) 


need be, be plain and to the point. 

It is too evident to require argument that, as a 
general rule, an offer may be withdrawn or a sim- 
ple contract entered into by telegraphic message 
‘just as well as by letter. Yet the invention, and 
general use by business men for such purposes, of 
the electric telegraph raises many nice legal ques- 
tions, some of which, curiously enough, remain as 
yet unanswered by judicial decision. We will inti- 
mate two or three of these questions. 

Care, it appears, is requisite in frgming business 
telegrams, as in other matters of business. For, if 
a person make an offer by telegram which is 
accepted by telegram, the contract is generally com- 
plete, and the court must, if necessary, construe 
its meaning. In such a case, for instance, the 
acceptor could not repudiate the contract on the 
suggestion that his telegram had a meaning which 
would not be apparent to the proposer (Roth & Co. 
v. Taysen Townsend & Co., 1 Com. Cas. 306). The 
post-office authorities, however, are only agents 
to transmit a message in the terms in which the 
sender delivers it. They have no authority to do 
more, and the sender is not responsible if the tele- 
graph clerk be guilty of a mistake in transmitting 
the message, even when the addressee is naturally 
misled thereby (Henkel v. Pape, 23 L. T. Rep. 419; 
[L. Rep.], 6 Ex. 7). 

It will not require much clearness of mental 
vision, therefore, to perceive that those who employ 
the telegraph as a medium for the formation of a 
contract incur certain risks. One party may, in his 
haste or in his desire to be concise, ill or inade- 
quately express what is in his mind. 
‘the rifles,” and, naturally, 
having regard to previous correspondence, under- 


may receive an order for 


it accordingly, only to find, when the rifles are 
delivered, that the purchaser wanted three rifles; 
that the telegraph clerk, by 
the definite article “the” 
“three,” 


mistake, telegraphed 
instead of the adjective 
and that he has no remedy for any loss 
arising from the mistake, either against the pur- 


telegraph company (Playford v. United Kingdom 
Telegraph Company, 21 L. T. 
4 Q. B. 706; Dixon v. Reuter’s Telegraph Com- 


pany, 37 L. T. Rep. 376: 3 C. P. Div. 1) — certainly | 


a remarkable position of affairs. 


And in connection with these decisions, it is 


important to note that in the Privy Council it has 
recently been held that where parties have corre- 


sponded by means of a telegraphic code, it is for | 
the plaintiff, in an action for breach of contract, to | 
show that the proposal made by him and accepted | 
by the defendant, is so clear and unambiguous that | 


the defendant cannot be heard to say that he mis- 
understood it (Falck v. Williams [1900], A. C. 176). 


Another nice question which the invention of the 
electric telegraph created was whether a contract, 
which the venerable Statute of Frauds requires to 
be in writing, and signed by the party to be charged 
or his agent, could be made by telegraphic message, 
it was answered in the year 1870, it being then 
decided that the signature of the telegram form 
amounts to and operates as a signature of the con- 
tract contained in the telegram (Godwin v. Francis, 
22 L. ‘1. Rep. 338; [L. Rep.], 5 C. P. 205; McBlain 
v. Cross, 25 L. T. Rep. 804). It is apprehended that 
the use of the sender's telegraphic sobriquet, in lieu 
of his own or his firm’s name, would make no 
difference. 

It has been advanced, and with much truth, that 
if the court had held otherwise, the commercial 
world would, in a large number of cases, be 
debarred from using in business a convenience, 
which invention has bestowed. That, however, is 
a consideration of, perhaps, a somewhat sentimental 
nature, which, as it appears to us, is beside the 
mark in interpreting an act of parliament according 





One tradesman | 


Rep. 21; [L. Rep.], | 


to the approved manner. The sole question in such 
a case is whether a telegram is or is not a sufficient 
memorandum within the statute. 

And now to refer to a point not as yet covered 
by authority. It is now common knowledge that 
if an offer be made by letter which expressly or 
impliedly authorizes the sending of an acceptance 
of such offer by post, and a letter of acceptance is 
posted in due time, a complete contract is made at 
the time when the letter of acceptance is posted 
(Household Fire Insurance Company vy. Grant, 41 
L. T. Rep. 298: 4 Ex. Div. 216). It is, however, 
still unsettled whether a timely revocation of such 
a letter of acceptance by telegram or telephone is 
effectual. Logically, one would probably come to 
the startling conclusion to say no; but, as Lord 


: : Be eg 
| Justice Bramwell remarks in his vigorous, and, to 
stand it to mean an order for fifty rifles, and execute | 


some minds, convincing dissenting judgment in the 
Household Fire Company’s case, “there is no case 
to show that such anticipation would not prevent 
the letter of acceptance from binding. It would be 
a most alarming thing to say that it would —to say 
that a letter, honestly and mistakenly written and 


| posted, must bind the writer, if hours before it 
chaser (Henkel v. Pape, ubi sup.) or against the | 


arrived he informed the person addressed that it 
was coming, but that it was wrong and recalled.” 

Until this interesting point is judicially settled, 
it would seem better to delay an acceptance and to 
employ the telephone or telegraph. Possibly busi- 
ness men in general agree to disregard the legal 
difficulty, and abide by an accepted rule of conduct 
in the matter, or we should have had a judicial 
decision ere now. 

Those who practice in the County Courts may be 
reminded that it has been held that where an order 
is sent by telegram from without the city to an 
agent within the city, and this order has been 
accepted by a reply telegram from within the city, 
the cause of action arose within the city (Cowan v. 
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O'Connor, 58 L. T. ‘en 857) : 
decision that the 


The ground of the | 


was telegraph office was the, 


medium through which the parties were brought | 
into communication, and that they were accordingly | 


in the same postion as if they had met together 
within the city and made the contract.— Law Times. 


+ - 
ELECTION SLANDERS. 


_ circulation of false statements as to parlia- 

mentary candidates has become an unpleasant 
feature of modern elections. These statements in 
some cases do not fall within the law of libel or 
slander, and, therefore, constitute an evil with which 
until recently there was no legal weapon to cope. 
In other cases to which the common law is ap- 
plicable, the remedy by action for damages is quite 
inadequate owing to the necessary lapse of time 
before trial, and the reluctance of judges and juries 
to entertain actions for election slanders long after 
the election is over. 

The legislature endeavored to provide a remedy 
in the Corrupt and Illegal Practices Prevention Act, 
1895 (58 and 59 Vict. c. 40). Whether or not this 
enactment will prove effective in suppressing the 
evil which it was designed to meet will undoubtedly 
depend upon the efficiency with which its provisions 
are judicially administered. 

The making or publishing before or during any 
parliamentary election of any false statement of fact 
in relation to the personal character or conduct of 
any candidate for the purpose of affecting the re- 
turn of any candidate at the election is by section 1 


of the Act of 1895, made an illegal practice with all | 


its attendant penalties. The object of the act in 


creating this new illegal practice is to prevent the | 


making or circulation, with the intention of in- | 
fluencing the election, of any false statement as to a 
candidate’s character or conduct. To this end the 
act provides that any person making or publishing 
any such false statement of fact may be restrained 
by interim or perpetual injunction from any repeti- 
tion of such false statement or any false statement of 
a similar character in relation to such candidate. 

Certain important points with regard to the ad- 
ministration and construction of the act are brought 
into prominence by the present election, and cer- 
tainly require judicial interpretation. 

In the first place, the procedure appropriate for 
obtaining an injunction to restrain the repetition of 
a false statement is not yet settled. No rules have 
been made as yet under the Act of 1895. Hitherto 
the practice in applying for an injunction under the 
act has been to proceed by an action for an injunc- 
tion commenced by writ in the usual way. Such 
practice is extremely inconvenient, inasmuch as the 
trial of the action in most cases would be reached 
many months after the election, and consequently a 
long time after the defamatory statements are likely 
to be of any practical importance. It is true that an 
interim injunction is obtainable, and that the hear- 


| turn, 


| ing of the sgetieidbis; might gbecibly be treated as 
the trial of the action, but there should be no 
necessity for the initiation of an action by writ. In 
cases of such urgency as the publication and repeti- 
tion of false statements during an election, the only 
appropriate procedure is by summary application to 
an election judge in the matter of the Corrupt and 
Illegal Practices Prevention Acts, 1883 and 1895. 
This was probably the mode of procedure in con- 
templation by the legislature when the Act of 1805 
was passed. There is, indeed, the analogy of the 
procedure in applications for relief under the Act 
of 1883. 

It is also of importance to have some definite 
legal construction of the act as to the nature of 
the statements which are within its purview, so as to 
secure uniformity of decision. 





Any false statement of fact affecting, or calculated 
to affect, the election, is within the statute, even 
though the false statement be an allegation of a per- 
fectly innocent act. If, for instance, as was pointed 
out by the late Baron Pollock, a candidate in a 
country constituency were to say of his opponent 
that he had shot a fox, or if it were said of a candi- 
date who was a temperance man that he had been 
seen drinking a glass of sherry, these statements, if 
false and made for the purpose of affecting the re- 
would come within the act (see Sunderland 
[1895], 5 O’M. & H. 62). Indeed, the words 
‘affecting the return’ are probably wide enough to 
include beneficial as well as prejudicial statements, 
for a false statement in favor of a candidate may be 
as important in its influence on the election as a 
derogatory statement. In an _ unreported case 
(Bayley v. Edmunds), the Court of Appeal appear 
to have held the view that the act referred only by 
statements derogatory to the personal character of a 
candidate; but the question did not arise in that case, 
and there is as yet no decision upon it. It is sub- 
mitted that the true criteria of the illegal practice are 
the falsity of the statement and its potential effect 
upon the return, and that its derogatory nature is 
not the test of its illegality. 

In 1896 there was a magisterial conviction for an 
illegal practice under the act for publishing of a 
candidate that there was “a very dark passage in his 
life and a skeleton in his cupboard which might be 
exposed.” This conviction was upheld in the Court 
of Appeal, who stigmatized the statement as a 
flagrant breach of the act (see Silver v. Benn, 12 
L. T. 199), but with this exception, and that of a 
recent conviction, the act seems to have become 
little more than a dead letter. 

Take, for example, some quite recent unreported 
decisions in chambers in applications under the act. 

In one application before the vacation judge, 
where it was proved that a verbal statement had 
been made to the effect that a candidate “was an 
atheist and did not believe in a God.” Mr. Justice 
Darling refused to grant an injunction, having 
intimated a doubt as to whether this was a statement 
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a man that he is an atheist is as much a statement 
of fact as to say he is a drunkard. 

In another application, also made withing the 
last few weeks, the words complained of were pub- 


lished in a pamphlet, and were to the effect that the | 


candidate’s explanation of certain drastic changes in 
his views upon political questions was that he had 
“humbugged” the electors of the constituency 
which he formerly represented. Although the can- 
didate denied on affidavit ever having made such an 
explanation, Mr. Justice Buckley, without reading 
the affidavits in opposition, dismissed the applica- 
tion. 

The statute, having regard to the urgency of im- 
mediate action in case of such defamatory state- 
ments during elections, expressly enacts that for 
the purpose of granting an interim injunction prima 
facie proof of the falsity of the statement shall be 
sufficient (see section 3). In both the cases referred 
to, be it observed, evidence of the falsity of the 
statement was given; yet an injunction was not 
granted. 

In another case, Mr. Justice Buckley suggested 
that the act did not apply to verbal statements, but 
only to statements in writing. The very words of 
the statute appear to refute this view. 

Again, the application of Mr. J. E. Ellis, M. P., 
for an injunction was refused, as has already been 
noticed in the press. 

During the present election the applications under 
the act have necessarily been made to the vacation 
judge, and not to an election judge. There seems to 
have been a disposition at the hearing of these 
applications — notwithstanding that the legislature 
in passing the Act of 1895, clearly indicated the im- 
portance and urgency of redress in such cases —to 


minimize the importance of untrue statements made | 


at elections with regard to the character or conduct 
of candidates, and there has been evinced consider- 
able reluctance to grant an injunction to which, 
upon prima facie proof of the falsity of such a state- 
ment, a candidate has now a legal right— Law 
Journal (London). 

-———_4-————_. 


DOES THE RELATION OF LANDLORD AND 
TENANT BECOME SEVERED BY OPER- 
ATION OF THE BANKRUPT LAW? 


} EFEREE HOTCHKISS, of Buffalo (In re 


ing of unaccrued rent, says: “ The law has been 


of the bankruptcy, installments of rent accruing 
thereafter are neither provable debts against the 
bankrupt’s estate, nor affected by his discharge” 
(citing In re Jefferson, 2 Am. B. R. 206; 93 Fed. 
948 [1899]; In re Goldstein, 2 Am. B. R. 603; 1 N. 
B. N. 422 [1809]; In re Shilliday, 1 N. B. N. 475 
[1899] ; In re Mahler, 2 N. B. N. Rep. 70 [1899]). 
As to the proposition that installments of rent, 


of fact. It might fairly be submitted that to say of | 


| neither use nor occupy the property. 


| from further liability. As to the rent * * 


accruing after an adjudication of bankruptcy, are 
incapable of being proven, there is no doubt what- 
ever that such is the accepted rule. But there is a 
difference of opinion among judges and referees as 
to such rent not being affected by a discharge. In 
other words, it has been decided in some tribunals 
that “the relations of landlord and tenant are sey- 
ered by operation of the bankrupt law;” while in 
other jurisdictions it is as emphatically laid down 
that the relation is “not determined by the bank- 
ruptcy of the lessee.” 

Since the passage of the Bankruptcy Act of 1898 
the judicial utterances on the subject of the effect 
of bankruptcy on unaccrued rent have been three in 
number, viz.: Those of Judge Evans, of the District 
Court of Kentucky, In re Jefferson (93 Fed. 848, 
2 Am. B. R. 206 [1899]); Judge Lowell, of the Dis- 
trict Court of Massachusetts, In re Ells (3 Am. B. 
R. 564 [1900]), and Judge Purnel, of the District 
Court of North Carolina, in Bray v. Cobb (3 Am. 
B. R. 788 [1900]). In addition to the opinions of 
the aforesaid United States Circuit Court judges, 
there are quite a number of reported opinions of 
referees, representing jurisdictions in various parts 
of the country. 

Judge Evans, in the course of his opinion In re 
Jefferson (supra), says: “* The court sees no way to 
avoid the conclusion that the relation of landlord and 
tenant in all such cases ceases, and must of necessity 
cease when the adjudication is made. If the relation 
does cease, the landlord afterward has no tenant 
and the tenant has no landlord. At the time of the 
adjudication the bankrupt is clearly absolved from 
all contractual relations with, and from all personal 
obligations to, the landlord growing out of the 
lease, subject to the remote possibility that his dis- 
charge may be refused —a chance not worth con- 
sidering. After the adjudication there is no obli- 
gation on the part of the tenant growing out of the 
lease. He not only owes no subsequent duty, but 
any attempt on his part to exercise any of the rights 
of a tenant would make him a trespasser. His rela- 
tions to the premises and to the contract are hence- 
forth the same as those of a stranger. He can 
No obliga- 
tion on his part to pay rent can arise when he can 
neither use nor occupy the property. The one fol- 


| lows the other, and it seems clear that no provable 
| debt, and indeed no debt of any sort against the 
| bankrupt can arise for future rent. 
Collignon, 4 Am. B. R. 250 [1900]), in speak- | 


No rent can 
accrue after the adjudication in such a way as to 


| make it the debt of the bankrupt.” 
fairly well settled, and seems to be that, at the time | 


In line with this opinion is Bray v. Cobb (supra), 


| in which Judge Purnel says inter alia: “An adjudica- 


tion in bankruptcy terminates all contractual rela- 
tions of the bankrupt. The object of the proceed- 
ing is to administer completely the bankrupt’s es- 
tate, to collect his assets, apply them to the pay- 
ment of his debts then owing and discharge him 
* the 
contractual relations being terminated, a landlord 
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js not entitled to prove a claim for rent against a 


bankrupt after such bankrupt ceases to use the 
building. The relations of landlord and tenant are 
severed by operation of the bankrupt law.” 

On the other hand we have the opinion of Judge 
Lowell, of Massachusetts, In re Ells (supra), in the 
course of which he states that: “* The law concerning 
the effect of bankruptcy upon a leasehold is stated 
in Ex parte Houghton (1 Low. 554, Fed Cas. No. 
6725 [1871]): ‘The earlier law of England, which 
we have adopted in this country, was that the as- 
signees of a bankrupt have reasonable time to elect 
whether they will assume a lease which they find in 
possession, and if they do not take it, the bankrupt 
retains the term on precisely the same footing as 
before, with the right to occupy and the obligation 
to pay rent. If they do take it, he is released, as in 
all other cases of valid assignment, from all liability, 
excepting on his covenants; and from these he is 
not discharged in any event’” also Hall, 
“Landlord and T.”’ 346). 

“T can find nothing in the act of 1898 to produce 
aresult different from that of the act of 1867. Had 
there been no clause giving the lessor the right to 
re-enter, the trustee in bankruptcy would have had 
a reasonable time to elect whether to assume or to 
refuse the lease. If he had assumed it, the bank- 
ruptcy would have operated like any other assign- 
ment, and would have released the bankrupt from 
all liability, except upon those of his covenants not 
already broken which would have remained binding 
upon him after any assignment. If the trustee had 
refused to take the lease the bankrupt would have 
remained as before.” 


(see 


Judge Lowell then considers the opinion of Judge 
Evans, In re Jefferson (supra), and comments 
thereon as follows: ‘‘ With all respect for the learned 
judge, I must think the above remarks made some- 
what hastily, unless they are to be taken as limited 
to the particular lease in question, or made to de- 
pend upon some peculiar statutes of Kentucky. 
* * * It follows, then, that the lease here in 
question was not determined by the bankruptcy of 
the lessee, but only by the re-entry of the lessor 
(Savory v. Stocking, 4 Cush. 607 [1849]; Tread- 
well v. Marden, 123 Mass. 390 [1877]).” 

The opinions of referees on the question under 
discussion are numerous and various. The majority 
of them seem to incline to the idea that the relations 
of landlord and tenant are not severed by bank- 
tuptcy of the tenant, although others view the ques- 
tion from the opposite standpoint. 

It is, perhaps, interesting to notice that Vol. IV, 


No. 2, of the advance sheets of Am. B. R., has the | 


two views expressed within the space of nine pages. 
On page 246 (In re Arnstein et al., 1900), Referee 
Pendleton, of the southern district of New York, 


holds that a lease is terminated and the right to col- | 


lect unaccrued rent gone where the landlord, after 
the bankruptcy of the lessee, rents the property to 


. . | 
the trustee and receives compensation therefor, and | 





the property is thereafter surrendered by the trustee 
to the landlord. In the case next reported in the 
same pamphlet, viz., In re Colignon (page 259, 
1900), Referee Hotchkiss, of the northern district of 
New York, opines that rent to accrue on a lease not 
expired at the time of the bankruptcy is not affected 
by the bankrupt’s discharge. 

Perhaps the opinion which evidences the most 
careful preparation and which thoroughly discusses 
the question is that of Reieree Harlow P. Davock, 
of the eastern district of Michigan, In re Mahler (2 
N. B. N. Rep. 7o). In that case the referee holds 
that a lessor’s rights against the bankrupt are unaf- 
fected by the discharge in bankruptcy, but he can 
collect payment from after-acquired property only. 
He reasons that rent afterward to accrue, not being 
a personal debt, is not provable and, unless the 
creditor, at the time allowed for proving claims, be 
able to produce and veriiy such debt, he will not be 
entitled to receive from the bankrupt’s estate his 
dividend; ergo, he should not be barred from his 
iuture action against the bankrupt. 

Referee Davock’s opinion bristles with authori- 
ties, both English and American. He 
construing the former bankruptcy acts, 
the cases referred to by him seem to sustain his 
view of the case; although had he been so inclined, 
he doubtless might have found some cases in sup- 


cites cases 
and all of 


port of the opposite view of the question, even un- 
der the bankruptcy acts. For example, 
there is In re Breck (12 N. B. R. 215, 8 Ben. 93; 
Fed. Cas. 1822 [1875]). In that case (which was 
under the Bankruptcy Act of 1867) Judge Blatch- 
ford, of the United States District Court for the 
southern district of New York, said that a lease 
which cannot be assigned without the consent of the 
landlord is cancelled by the bankruptcy of the 
tenant. 


former 


Referee Davock’s opinion, weighted with “ num- 
berless precedents,” is in strange contrast to Judge 
Evans’ decision In re Jefferson (supra), which is a 
bare but logical and fair-minded exposition of the 
law, based upon the broad ground of public policy. 

While it is true that no prior decision should be 
reversed without good and sufficient cause, yet the 
rule of stare decisis is not in any sense ironclad, and 
the future and permanent good to the public is to 
be considered rather than any particular case or line 
of cases. Precedent should not have an overwhelm- 
ing or despotic influence in shaping legal decisions. 
The benefit to the public in the future is of greater 
moment than any incorrect decision in the past. 

Of the four bankruptcy acts passed by congress, 
the act of 1867 is the only one which, in specific and 
direct terms, refers to the subject of rent. Section 
19 of that act provides that where the bankrupt is 
liable to pay rent or other debt falling due at fixed 
and stated periods, the creditor may prove for a pro- 
portionate part thereof, as if the same accrued from 
day to day, and not at such fixed and stated periods. 
This act like all the other bankruptcy acts, is, how- 
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ever, silent on the question of a bankrupt’s liability 
for future-accruing rent. 

What is the object of the bankruptcy law? Is it 
not twofold, viz., (1) the distribution of the property 
of an insolvent debtor among his creditors, and (2), 
the discharge of the debtor from his liabilities? (In 
re Klein, 1 How. [U. S.] 227; In re Silverman, 4 B. 
R. 523; In re Reiman et al., 11 B. R. 21). 

That being the case, and the fact that legislation 
and judicial decision should, as far as practicable, 
be based upon the broad ground of public policy, 
does it not seem proper that a discharge in bank- 
ruptcy should sever the relations of landlord and 
tenant? Alexander the Great, at Gordium, unable 
to find the ends of the knot which fastened the fa- 
mous chariot, cut the cords asunder with his sword, 
and, tradition doth say, was thus enabled to conquer 
the world. Judge Evans, with the apodictical sword 
of common sense, has cut the cords of “ dialectical 
subtleties” which would not release the bankrupt 
from the very obligations that he sought the law to 
relieve him of.— John M. Patterson, in American 
Law Register for November, 1900. 


a 
NEW BOOKS AND NEW EDITIONS. 


The Peace Conference at The Hague, and Its Bear- 
ings on International Law and Policy. By Fred- 
erick W. Holls, D. C. L. York: The 
Macmillan Company, 1900. 


New 


As a record of the aims, purposes and accomplish- 
ments of the recent Peace Conference, this volume 
will be recognized at once as official and authori- 
tative. The author, as is well known, was a member 
of the conference from the United States, and, 
therefore, in a position to clear away those many 
misconceptions that seem to have arisen over the 
meeting of this international body. This he has 
done with clearness and force. We are told in 
detail what has been accomplished not only in the 
“humanizing of warfare, but in the promulgation of 
the Magna Charta of International Law, the bind- 
ing together of the civilized powers in a federation 
of justice, and the establishment of a permanent 
international court of arbitration.” 


The Prodigal. By Mary Hallock Foote. Illustrated 
by the Author. Boston: Houghton, Mifflin & 
Co., 1900. 

While there is nothing particularly original about 
the materials of this little story, they have been put 
together with an art that is almost consummate. 
“The Prodigal” is a young Aucklander whose 
father is a capitalist. The latter’s correspondents 
in San Francisco are surprised one day by the 
appearance of the prodigal son, who arrives in a 
forlorn state, weather-beaten, hungry, half-clothed 
and with a deep-seated grudge against the world, 
which he thinks has badly abused him. He wants 
money and is not loath to make his wants known, 
but there is a serious question as to his identity, 


,and though still in doubt, the San Francisco mer- 
| chants decide to give him an allowance of filty cents 


a day, which he is obliged to call for every twenty- 
four hours. This sort of heroic treatment is, of 
course, gall and wormwood to the young spend- 
thrift, but he accepts the inevitable, and the result 
in the end is beneficial. Later on he 
school teacher, with whom, of course, he falls in 
love, and all ends happily in a reformation and a 
marriage. Altogether, it is a delightful little book, 
page of which exhibits the art of story-telling 
highest development. With the materials at 
few writers of fiction could have produced a 
fascinating tale. 


meets a 


every 
in its 
hand, 
more 


Stage-Coach and Tavern Days. 
Iilustrated. New York: 
Company, 1900. 
Mrs. work in the 
colonial times, particularly in view of the develop- 


By Alice 
Earle. The Mace 


Earle’s admirable study of 
ment and extraordinary vogue of the so-called his- 
torical novel, attracted 
host of charmed readers. 


attention and a 
She has shown not only 
persistent research and scholarly attainment, but 
also a happy faculty of presenting the mass of ma- 
terials gathered by her in a popular and interesting 
form. 


has wide 


This, her latest book, is well worthy to rank 
with her previous studies of colonial times, for it 
will be found by those interested to contain a veri- 
table mine of information. ad- 
mirably supplemented by copious illustrations, very 
many of them of rare old prints and documents that 
cannot fail to give delight to the student of former 
times which will 
charm. 


The teat is most 


never lose their fascination and 


Springtown on the 


Pike. By John Uri 
Dodd, Mead & Company, 1900. 


Lloyd. 


Amidst the mass of current fiction this strange 
tale of Northern Kentucky stands out prominently 
in many respects as one of the most remarkable 
books of the year, a novel of undoubted force. in- 


dividuality and human interest. Its popularity is 


| all the more remarkable when it is remembered that 


the author was previously unknown and unheralded, 
and that the book had been written without thought 


| of its publication, but merely as a solace and amuse- 


ment to the writer, a prominent chemist in the city 
of Cincinnati. The characters have the merit of 
being strongly drawn, entirely American, and, in 
essential respects, truthful, including some of those 
types that go to make up the South and West — the 
parson, the colonel, the slave, the soldier, the negro 
—victims, nearly all of them of feud, pride, war, 
superstition. In tragic interest the book is sur- 
passed by few modern works of fiction, holding the 
interest enchained, and in weirdness of imagination, 
strength and mysticism stands almost alone — alto- 
gether a very remarkable work. It is safe to say 
that the jaded reader of common-place modern fic- 
tion will find here a book that will not only please 
but enthrall. ; 





